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NOTES AND COMMENTS
THE EFFECT OF THE CESSATION OF
PRODUCTION CLAUSE DURING THE
SECONDARY TERM OF AN OIL AND
GAS LEASE
I. INTRODUCTION*
As the price crisis looms over the oil industry, a legal crisis is brew-
ing in Oklahoma and Texas. This legal crisis has resulted from recent
decisions in these states.1 Courts have strictly construed an oil and gas
lease by holding that a lease may terminate if the lessee does not com-
mence an appropriate action, as required by the cessation of production
clause,' after a temporary cessation of production from the lease.
The Oklahoma Supreme Court first dealt with this issue in Hoyt v.
Continental Oil Co.3 In Hoyt, the supreme court held that the reference
to "production" in the cessation of production clause4 meant "produc-
tion in paying quantities."' As a result, the court held that the lease had
terminated, because Continental Oil Company failed to resume drilling
operations within sixty days after the production stopped. The court also
stated that the clause is applicable even where there is a temporary cessa-
tion of the production.6 In Hoyt, however, the court was silent regarding
the question of whether the cessation of production clause will be inap-
plicable until production in less than paying quantities is established over
a reasonable period of time.7 In French v. Tenneco Oil Co.,8 the court
* The author is an Assistant Professor of Petroleum Engineering at The University of Tulsa.
He obtained his M.S. in Petroleum Engineering and Ph.D. in Chemical Engineering at the
University of Pittsburgh.
1. See, eg., French v. Tenneco Oil Co., 725 P.2d 275 (Okla. 1986); Hoyt v. Continental Oil
Co., 606 P.2d 560 (Okla. 1980); Samano v. Sun Oil Co., 621 S.W.2d 580 (Tex. 1981).
2. See infra note 44 and accompanying text.
3. 606 P.2d 560 (Okla. 1980).
4. See supra note 2.
5. See Hoyt, 606 P.2d at 563; see also infra note 17 and accompanying text.
6. See Hoyt, 606 P.2d at 563.
7. See Lowe, Developments in Nonregulatory Oil and Gas Law, 32 INsT. ON OIL & GAS L. &
1
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addressed this issue in holding that the cessation of production clause
will apply as soon as production in less than paying quantities is
obtained. 9
In Texas, a similar conclusion was reached in Samano v. Sun Oil
Co. lO in dealing with the cessation of production clause. In Samano, the
Texas Supreme Court held that the terms of the lease control in deter-
mining the effect of the cessation of production clause. The Texas court
concluded that the lease terminated, because Sun Oil Company did not
commence reworking or drilling operations within sixty days after the
production stopped, as required by the lease. 1 The court also stated that
the cessation of production is applicable even if the production ceases
temporarily.1 2
These recent decisions indicate that the courts in Oklahoma and
Texas will strictly interpret the cessation of production clause against the
lessees. As a result, the terms of the clause may lead to a premature
termination of the lease instead of being applied as a shield for the
lessee," which is the clause's intended purpose.
II. RELEVANT CLAUSES IN AN OIL AND GAS LEASE
A. Habendum Clause
In order to understand the significance of the cessation of produc-
tion clause, the habendum clause of an oil and gas lease should be re-
viewed. This clause defines the time period for which the lease will
remain in force. A typical habendum clause reads as follows: "This lease
shall remain in force for a period of ... from this date, called 'primary
term', and as long thereafter as oil and gas and other minerals are pro-
duced from the said land."14 This clause provides for a fixed period,
called a "primary term," and also provides that the lease will continue to
be in effect so long as oil and gas is produced from the lease. The period
after the primary term for which the lease remains in effect is called a
"secondary term."
TAX'N 117, 177 (1981); Note, The Cessation of Production Clause and Less Than Paying Production
in the Secondary Term: Hoyt v. Continental Oil Co., 16 TULSA L.J. 71, 86 (1981).
8. 725 P.2d 275 (Okla. 1986).
9. Id. at 277.
10. 621 S.W.2d 580 ('ex. 1981).
11. Id. at 584.
12. Id.
13. See Lowe, supra note 7, at 175.
14. American Association of Petroleum Landmen (AAPL) Form 675-approved for use in
Texas by the AAPL.
[Vol. 22:531
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CESSATION OF PRODUCTION CLA USE
A strict interpretation of the habendum clause indicates that the
lease will terminate immediately after the well stops producing oil and
gas from the lease during the secondary term. However, this interpreta-
tion of the clause may be unfair to both the lessor and the lessee. For
instance, if the lessee produces only nominal amounts of oil and gas in
order to save the lease for speculative purposes, the overall production
will not result in any benefit to the lessor. The lessor will not receive any
substantial royalties, hence defeating his purpose of leasing the land for
his benefit. On the other hand, if during the secondary term of the ha-
bendum clause the well stops producing temporarily, as is a common
occurrence, a strict interpretation of the habendum clause will lead to the
termination of the lease.
This premature termination will also defeat the primary purpose of
the lease, which is to recover as many hydrocarbons as possible in a pru-
dent manner. Leasing oil and gas interests is a business transaction, en-
tered into between two parties for their mutual benefit.15 Therefore, any
clause in the lease should be interpreted to honor the true intention of the
parties-to optimize the benefits for both parties.
In order to give effect to the true intention of the parties, the courts
have developed certain rules over the past century. First, the term "pro-
duction" during the secondary term is defined as "production in paying
quantities."' 6 Production in paying quantities may be defined as the
amount of production which will generate more operating revenues than
operating expenses. 1 7
Similar to most business ventures, the operation should produce a
profit over a reasonable period of time. By defining the production as
production in paying quantities, the lessee is prevented from holding the
lease for speculative purposes. 8 This approach will also encourage the
15. See Lowe, supra note 7, at 180.
16. See, e.g., Henry v. Clay, 274 P.2d 545, 546 (Okla. 1954); Walden v. Potts, 194 Okla. 453,
455, 152 P.2d 923, 924 (1944); Garcia v. King, 139 Tex. 578, _, 164 S.W.2d 509, 511 (1942); Wolf
Creek Oil Co. v. Turman Oil Co., 148 Kan. 414, _, 83 P.2d 136, 139 (1938); Vance v. Hurley, 215
La. 805, -, 41 So.2d 724, 728 (1949); Berthelote v. Loy Oil Co., 95 Mont. 434, _, 28 P.2d 187, 191
(1933).
17. See Walden, 194 Okla. at 455, 152 P.2d at 924. The Supreme Court of Oklahoma stated:
[ O]il or gas is produced in "paying quantities" means that if oil is actually produced in
such quantities as will pay a profit to the lessee over operating expenses it is produced in
paying quantities, though it may never repay the cost of drilling and equipping the well or
wells.
See also Garcia, 164 S.W.2d at 511. In Garcia, the court stated "[i]f a well pays a profit, even small,
over operating expenses, it produces in paying quantities, though it may never repay its costs, and
the enterprise as a whole may prove unprofitable."
18. See Note, supra note 7, at 83.
1987]
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development and exploration of the property resulting in more produc-
tion from domestic sources, hence less dependence on foreign oil.
The determination that a "production in paying quantities" has
been obtained is a question of fact.19 The operator may lose money over
a certain period of time; however, by improving the operations and meth-
ods of production, he may be able to produce the hydrocarbons in a prof-
itable manner over the long run. There is no set period over which the
production in paying quantities can be determined. Rather, a prudent
operator standard is used in determining whether the lease is producing
in paying quantities.2 0 If a prudent operator will continue to operate a
given lease with the intention of making a profit, the lease will remain in
force. Therefore, the lease has permanently stopped producing in paying
quantities only if a reasonable prudent operator will stop production.21
Another factor to be considered in interpreting the habendum clause is
whether a temporary cessation will terminate the lease. During the sec-
ondary term, the well may not produce in a continuous manner. The
well may require workover operation or a government agency may dic-
tate that the well be shut in temporarily. These factors may result in a
temporary cessation of the production. However, the lease should not be
terminated, because the lease is still capable of producing, and a prudent
operator should be given every opportunity to produce as much as he
can. To allow the lease to continue, the courts have established a "tem-
porary cessation" doctrine.2 2 According to this doctrine, the lessee's in-
terest will not be lost as a result of a temporary cessation of production.3
This doctrine takes into account the practical aspects of oil and gas pro-
duction and assumes that temporary cessation must have been contem-
plated by the parties when they entered into an agreement.24
Several factors are evaluated when determining whether the produc-
19. See, eg., Sullivan & Garnett v. James, 308 S.W.2d 891, 893 (Tex. Civ. App. 1957), ivrit
ref'd nLr.e.
20. Clifton v. Koontz, 160 Tex. 82, -, 325 S.W.2d 684, 691 (1959).
21. Id. at -, 325 S.W.2d at 691. The Supreme Court of Texas stated:
[T]he standard by which paying quantities is determined is whether or not under all the
relevant circumstances a reasonably prudent operator would, for the purpose of making a
profit and not merely for speculation, continue to operate a well in the manner in which the
well in question was operated.
22. See 2 E. KuNTz, A TREATISE ON THE LAW OF OIL AND GAS § 26.8(d) (12th rev. ed.
1964).
23. See, e.g., Casey v. Western Oil & Gas, Inc., 611 S.W.2d 676 (Tex. Civ. App. 1980) writ ref'd
n.r.e.; Cotner v. Warren, 330 P.2d 217 (Okla. 1958); Barrett v. Dorr, 140 Ind. App. 295, 212 N.E.2d
29 (1965); Sorum v. Schwartz, 344 N.W.2d 73 (N.D. 1984); Feland v. Placid Oil Co., 171 N.W.2d
829 (N.D. 1969).
24. See 2 E. KuNTZ, supra note 22, § 26.8(d).
[Vol. 22:531
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tion is temporary or permanent. These factors include the time period
over which the cessation has extended, the cause of termination, and the
operator's diligence in restoring the production.2" These factors are con-
strued according to the reasonable prudent operator's standard. If the
operator does not use due diligence in restoring the production, cessation
may be considered permanent even if the cause of termination is tempo-
rary.2 6 Although temporary cessation is hard to define, the causes of
temporary cessation may typically include mechanical breakdown of the
equipment,27 regulations of government agencies,28 accidents, financial
difficulties, 30 and improvements in operations. 31
25. See id. § 26.8(e); see also Barby v. Singer, 648 P.2d 14 (Okla. 1982); Belden v. Tri-Star
Producing Co., 106 Ill. App. 3d 192, 435 N.E.2d 927 (1982); Texaco, Inc. v. Fox, 228 Kan. 589, 618
P.2d 844 (1980); Wheeler & Lemaster Oil & Gas Co. v. Henley, 398 S.W.2d 475 (Ky. 1965); Kirby
v. Holland, 210 Neb. 711, 316 N.W.2d 746 (1982).
In Texaco, 228 Kan. at _, 618 P.2d at 848, the court stated:
[t]he better rule precludes the use of a rigid fixed term for determination of profitability and
uses a reasonable time depending upon the circumstances of each case, taking into consid-
eration sufficient time to reflect the current production status of the lease and thus to "pro-
vide the information which a prudent operator would take into account in whether to
continue to abandon the operation." (citations omitted).
In Wheeler, 398 S.W.2d at 477, the court stated: "[t]he issue of what is an unreasonable time
must be determined by the facts and circumstances surrounding each case."
In Beldon, 106 Ill. App. 3d at _, 435 N.E.2d at 936, the court stated: "temporary cessation...
is not a cessation of production ... if, in the light of all surrounding circumstances, reasonable
diligence is being exercised by the lessee to continue production of oil and gas under the lease."
(quoting Gillespie v. Wagoner, 28 Ill.2d 217, 220, 190 N.E.2d 765, 767 (1963)).
26. See, eg., Hunter v. Clarkson, 428 P.2d 210 (Okla. 1967); Wagner v. Smith, 8 Ohio App. 3d
90, 456 N.E.2d 523 (1982). In Hunter, 428 P.2d at 212, in deciding that the lease had terminated
due to operator's imprudence, the Supreme Court of Oklahoma stated:
The circumstances in this case reveal that the defendant originally produced two tanks of
oil and ceased production, moved his equipment back to the well when plaintiff purchased
the land, over plaintiffs' protest, and produced one more tank of oil, moved off and later
returned to produce one more tank of oil when this action was commenced. The cessation
was voluntary and there appears to be no circumstances justifying the trial court's continu-
ation of the lease.
In Wagner, 8 Ohio App. 3d at _, 456 N.E.2d at 525, the court stated: "[a] critical factor in deter-
mining the reasonableness of the operator's conduct is the length of time the well is out of produc-
tion .... Additionally, ... all attendant circumstances must be taken into account."
27. See, eg., Wilson v. Talbert, 259 Ark. 535, 535 S.W.2d 807 (1976); Huhn v. Marshall Explo-
ration, Inc., 337 So. 2d 561 (La. Ct. App.), writ denied, 339 So. 2d 854 (La. 1976).
28. See, eg., Hoff v. Girdler Corp., 104 Colo. 56, 88 P.2d 100 (1939); Shannon v. Stookey, 59
Ill. App. 3d 573, 375 N.E.2d 881 (1978); Frost v. Gulf Oil Corp., 238 Miss. 775, 119 So. 2d 759
(1960).
29. See, ag., Saulsberry v. Seigel, 221 Ark. 152, 252 S.W.2d 834 (1952); Barrett v. Dorr, 140
Ind. App. 295, 212 N.E.2d 29 (1965); Texas Pac. Coal & Oil Co. v. Bratton, 239 S.W. 688 (Tex. Civ.
App. 1921).
30. See, eg., Gillespie v. Wagoner, 28 Ill. 2d 217, 190 N.E.2d 765 (1963); Jath Oil Co. v.
Durbin Branch, 490 P.2d 1086 (Okla. 1971); Fick v. Wilson, 349 S.W.2d 622 (Tex. Civ. App. 1961).
31. See, e.g., Reynolds v. McNeill, 218 Ark. 453, 236 S.W.2d 723 (1951); Feland v. Placid Oil
Co., 171 N.W.2d 829 (N.D. 1969); State v. Amoco Prod. Co., 645 P.2d 468 (Okla. 1982); Durkee v.
Hazan, 452 P.2d 803 (Okla. 1968); Brown v. Shafer, 325 P.2d 743 (Okla. 1958).
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Although a lease may not terminate when the cessation of produc-
tion is temporary, it will terminate by the terms of the lease once the
cessation becomes permanent. If the production ceases because all of the
producible oil and gas has been recovered, the cessation may be consid-
ered permanent. In a few states,32 a lessee may be allowed to explore for
other formations within a reasonable time, once a particular formation is
exhausted. In these states, the lessee may be allowed to drill at other
locations on the lease without fearing the loss of the lease during this
reasonable period of time.
The majority of the states, however, do not maintain such a liberal
view. In Oklahoma 33 and Texas, 34 for example, the lessee is not allowed
to explore further after the producing formation ceases production be-
cause of exhaustion. In State v. Amoco Production Co.,35 the Oklahoma
Supreme Court stated that: "[a]fter production was established, lessee
became vested with an estate that would endure as long as it conducted
diligent operations to produce from the known formation."36 This state-
ment implies that the lessee will be allowed to produce from known for-
mations as long as he operates as a reasonably prudent operator.
However, once production ceases permanently as a result of exhaustion
of hydrocarbons from the known formations, the lessee may not be al-
lowed to explore for other formations.37
32. See 2 E. KuN'rz, supra note 22, § 26.8(i).
33. See, eg., State v. Amoco Prod. Co., 645 P.2d 468 (Okla. 1982); Stewart v. Amerada Hess
Corp., 604 P.2d 854 (Okla. 1979); Western States Oil & Land Co. v. Helms, 143 Okla. 206, 288 P.
964 (1930); Parks v. Sinai Oil Co., 83 Okla. 295, 201 P. 517 (1921).
In Western, 143 Okla. at 212, 288 P. at 969, while describing the interest of the lessee, the court
stated:
[The lessee after having discovered oil or gas during the initial term of the lease may
continue to produce oil or gas therefrom until the exhaustion of the oil or gas discovered
during the initial term .. . .but such a lessee may not continue exploration after the
expiration of the initial term and the exhaustion of the oil and gas discovered during the
initial term.
34. See Sunray DX Oil Co. v. Texaco, Inc., 417 S.W.2d 424, 428 (rex. Civ. App. 1967). In
Sunray, the court stated:
[The courts have recognized ... to keep the lease in effect after the expiration of the
primary term cannot be continuous, since breakdowns in equipment, reworking operations,
and other things are bound to occur and cause a temporary cessation of production, suffice
it to say that this [case] cannot be characterized as such a temporary cessation situation.
The record reflects that there was a gradual decline of production, a depletion to the extent
that primary recovery methods were of no avail, and that all production ceased as of De-
cember 12, 1962.
35. 645 P.2d 468 (Okla. 1982).
36. Id. at 470.
37. See 2 E. KuNTz, A TREATISE ON THE LAW OF OIL AND GAS § 26.8(f) (12th rev. ed. Supp.
1986). In analyzing this statement, Professor Kuntz stated that:
[W]hen production ceases from the only well because of exhaustion of the producing for-
mation, the cessation of production is temporary if the lessee diligently restores production
6
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In Sunray DX Oil Co. v. Texaco, Inc.,3" the Texas Supreme Court
concluded that cessation of production was permanent after the decline
of production from the primary recovery methods. After cessation, the
court did not allow the lessee to use secondary recovery methods in the
absence of a clause in the lease specifying such right.3 9
In sum, the habendum clause in Oklahoma and Texas may be im-
plicitly read as: "This lease shall remain in force for a period of... from
this date, called 'primary term', and as long thereafter as the production
of hydrocarbons is obtained in paying quantities and without permanent
cessation." Implicit in the clause is the understanding that the tempo-
rary cessation will not terminate the lease. At the same time, the lessee
will not be allowed to explore further if the producing formation is ex-
hausted. In Oklahoma, the well need not produce in paying quantities,
so long as it is capable of producing in paying quantities. In other words,
marketing is not required to sustain the lease.' In a majority of the
states, the habendum clause will implicitly be read in this fashion with
slight variations.41
From this analysis, one thing is certain: the courts in a majority of
states will not strictly interpret the habendum clause. Rather, in analyz-
ing the habendum clause, the courts have considered the business reali-
ties of the oil and gas lease. As a result, the lease will not terminate as
long as hydrocarbons are produced in paying quantities without perma-
from a formation that was discovered while the lease was in force and effect. An applica-
tion of such principle should also lead to the conclusion that if production ceases because
of exhaustion of all discovered formations, the lessee does not have the right to explore for
other formations, in the absence of a special clause providing for such right.
38. 417 S.W.2d 424 (Tex. Civ. App. 1967).
39. Id. at 428.
40. See McVicker v. Horn, Robinson & Nathan, 322 P.2d 410 (Okla. 1958). In this case, the
court held that oil or gas can be produced to satisfy the habendum clause and extend the lease term,
even though no product is being marketed from the lease.
41. See, eg., Stewart v. Amerada Hess Corp. 604 P.2d 854 (Okla. 1979); Clifton v. Koontz, 325
S.W.2d 684 (Tex. 1959); Montanta-Fresno Oil Co. v. Powell, 219 Cal. App. 2d 653, 33 Cal. Rptr.
401 (1963); CCH, Inc. v. Heard, 410 So. 2d 1283 (La. Ct. App. 1982); Kirby v. Holland, 210 Neb.
711, 316 N.W.2d 746 (1982).
In Stewart, the court stated:
Under a literal or strict interpretation of the "thereafter" provision in a habendum clause,
uninterrupted production-following expiration of primary term-would be indispensable
to maintain a lease in force. This would mean... that any cessation of production [in the
paying-quantities sense of the term], however slight or short, would put an end to the lease.
Oklahoma has rejected that literal a view. Our law is firmly settled that the result in each
case must depend upon the circumstances that surround cessation. Our view is no doubt
influenced in part by the strong policy of our statutory law against forfeiture of estates....
[Ulnder no circumstances will cessation of production in paying quantities ipso facto de-
prive the lessee of his extended-term estate.
Stewart, 604 P.2d at 858 (citations omitted).
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nent cessation. However, once the formation pressure is so depleted that
primary recovery becomes impossible, the lease will be terminated. If the
lessee desires to explore for the other formations on the leased premises
or to commence secondary recovery operations, he should assign himself
exploration rights in the lease.
B. Cessation of Production Clause
The cessation of production clause defines the rights of the lessee to
commence operations if the production ceases.4' During the secondary
term of the lease, this clause modifies the habendum clause.43 A typical
cessation of production clause reads: "If after the expiration of the pri-
mary term, production on this lease shall cease, this lease nevertheless
shall continue as long as said operations continue or additional opera-
tions are had ... where not more than sixty (60) days elapse between
abandonment of operations . ... ."I Because this clause modifies the
habendum clause, courts will interpret the cessation of production clause
instead of using the standard habendum clause in determining whether
the lease has terminated during the secondary term.
Two key words in this clause are important in interpreting the
clause: "cessation" and "production." Using a similar interpretation as
in the habendum clause, the word "production" should be interpreted to
mean "production in paying quantities." Several courts45 and commen-
tators have agreed with this analysis.46 Although it has been argued, on
a different rationale, that production means the total production, 7 this
interpretation is inconsistent with the assumption that the cessation of
production clause modifies the habendum clause during the secondary
term. If the word "production" in the habendum clause means "produc-
tion in paying quantities," a similar meaning should be attached to the
word "production" in the cessation of production clause.
The word "cessation" is likewise confusing. Does the word mean a
temporary cessation or a permanent cessation? It has been suggested
that the word "cessation" means a temporary cessation; 48 once the cessa-
42. See 4 E. KuNwz, A TREATISE ON THE LAW OF OIL & GAS § 47.3(a) (12th rev. ed. 1964).
43. See, e-g., Hoyt, 606 P.2d at 563.
44. See 4 E. KUNTz, supra note 42, § 47.3(a).
45. See, eg., Hoyt, 606 P.2d at 563; French, 725 P.2d at 277.
46. See 4 E. KuNTz, supra note 42, § 47.3(b); H. WILLIAMS & C. MEYERS, OIL AND GAS LAW
§ 616.1 (abr. ed. 1975).
47. See Lowe, supra note 7, at 195.
48. See Hazlett, Effect of Temporary Cessation of Production on Leases and Term Royalties, 10
INST. ON OIL & GAS L. & TAX'N, 201, 249 (1959). Hazlett stated that:
[Vol. 22:531
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tion of production exceeds the stipulated period in the clause, the lease is
terminated. It also has been suggested that the word "cessation" means
"total cessation" of the production;4 9 once the production ceases totally,
the lessee should commence a required action within the stipulated
period.
A correct interpretation of the word "cessation," however, should
be a "permanent cessation." As discussed before, the interpretation of
the habendum clause has already provided protection to the lessee from a
temporary cessation. The courts are very liberal in providing such pro-
tection.50 It is unreasonable to assume that the lessee will restrict his
protection during a temporary cessation to a stipulated period by provid-
ing a clause, when the courts have allowed a temporary cessation period
as long as four years without a termination of the lease.51 The interpreta-
tion "total cessation" may also restrict the lessee's rights. A lease may
stop producing "totally" for the stipulated period; however, after certain
workover operations, it may start producing in paying quantities. That
is, although the production has ceased "totally," it has not ceased "per-
manently." In other words, a "total" cessation may be a "temporary"
cessation of the production. If one wants to assess the true intentions of
the parties, the logical conclusion would be that the lessee was extending
his rights, and not restricting them, by including such a clause. These
rights are rights to explore. The lessee's intention to expand his right to
explore new formations during the secondary term is consistent with the
oil and gas business realities. After producing hydrocarbons from one
formation until exhausted, the lessee would like to explore other parts of
the lease for additional hydrocarbons. Often there may be several pro-
ducing formations underlying each other. After exhausting known for-
mations, the lessee may intend to drill deeper to produce more
hydrocarbons. Or, he may decide to drill at other potential locations.
Because this will result in additional production, it is beneficial to both
the lessee and the lessor, so long as the lessee operates to satisfy the pru-
dent operator's standard.
The courts have been unanimous in construing this clause as meaning that cessation of
production for longer than the stipulated period cannot be considered "temporary." In
effect, the provision is construed as giving the lessee a fixed period of time within which to
resume production or commence additional drilling or reworking operations in order to
avoid termination of the lease; the period of grace having been fixed by agreement of the
parties, it cannot be extended by the courts, no matter what the circumstances or the cause
of the cessation. Id. (citations omitted).
49. See Lowe, supra note 7, at 185.
50. See 2 E. KuNTz, supra note 22, § 26.8(d).
51. See Saulsberry v. Siegel, 221 Ark. 152, 252 S.W.2d 834 (1952).
19871
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Another possibility that should not be overlooked is the use of sec-
ondary or tertiary oil recovery methods to produce additional oil from
the same formations. With the advent of new technology, many tech-
niques have become economically feasible to produce additional
reserves.5 2 The interpretation of the habendum clause, however, does
not provide these additional rights. By providing an additional sixty
days to explore and drill, the lessee has given himself those rights. Profes-
sor Kuntz has stated that:
[I]t would be more reasonable to construe the cessation of production
clause so that the provision "or if after the discovery of oil or gas in
paying quantities the production thereof should cease from any cause"
refers not to a temporary cessation of production but to a cessation of
production that would be permanent unless corrected by reworking or
drilling operations.5 3
The view that the cessation of production clause is not applicable
during a temporary cessation is honored in a few jurisdictions. 4 For
example, in Wilson v. Talbert,55 a storage tank was ruptured, and the
difficulties encountered in repairing it resulted in a temporary cessation
of production for more than sixty days.5 6 The lease provided a typical
'sixty days' cessation of production clause. 7 The lessor demanded that
the lease be terminated. The Arkansas Supreme Court refused to termi-
nate the lease, stating that: "[Although] [t]he wording of this provision
52. Currently, the estimated reserves in the United States are 470 billion barrels of oil. Only 25
percent or approximately 120 billion barrels of oil will be produced using primary recovery tech-
niques. It is estimated that, with the available technology, 25 percent additional reserves may be
produced; i.e. addition of another 120 billion barrels with the help of secondary and tertiary oil
recovery methods. See Doscher & Wise, SPE Preprint No. 5800, presented at SPE/DOE First Sym-
posium on Enhanced Oil Recovery, Tulsa, Oklahoma (1976).
53. See 4 E. KuNTz, supra note 42, § 47.3(a). See also 2 E. KuNTz, A TREATSE ON THE LAW
OF OIL & GAS § 26.13 (12th rev. ed. Supp. 1986). In reemphasizing his position, Professor Kuntz
stated:
Once it is recognized that any brief interruption in the operation must be tolerated as a
practical matter, it becomes necessary to adopt a doctrine that permits temporary cessa-
tions of production. The resumption of operations clause [which is very similar to the
cessation of production clause] was never designed to eliminate or to avoid the operation of
such doctrine or to require that oil or gas be produced and marketed in a continuous,
uninterrupted operation. It was intended to preserve a lease in order to permit a lessee to
restore production if production should cease under circumstances that require drilling or
reworking on his part in order to restore production. Accordingly... the clause "or if
after the discovery of oil or gas in paying quantities the production thereof should cease
from any cause" refers, not to a temporary cessation of production, but to a cessation of
production that would be permanent unless corrected by reworking or drilling operations.
Id § 26.13.
54. See, eg., Wilson v. Talbert, 259 Ark. 535, 535 S.W.2d 807 (1976); Huhn v. Marshall Explo-
ration, Inc., 337 So. 2d 561 (La. Ct. App.), writ denied, 339 So. 2d 854 (La. 1976).
55. 259 Ark. 535, 535 S.W.2d 807 (1976).
56. Id. at -, 535 S.W.2d at 808.
57. Id.
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is... ambiguous[,] ..it evidently refers to a threatened permanent
cessation which can be averted only by extensive measures such as the
drilling of a new well or the reworking or deepening or plugging back of
an existing well."58
In Huhn v. Marshall Exploration, Inc.," a similar clause was held to
be inapplicable when a temporary cessation resulted from vandalism of
the production equipment.60 The Louisiana Court of Appeals reasoned
that as long as reasonably diligent and timely efforts were made to restore
the production after temporary cessations, the cessation of production
clause was inapplicable.6
In sum, the cessation of production clause is included to extend, and
not to restrict, the lessee's rights during the secondary term. These rights
include exploration and drilling of new formations once the production
from the original formation is exhausted. As a result, if the production
ceases temporarily, so long as the lessee makes a reasonable and diligent
effort to restore the production, the lease should not terminate by virtue
of the cessation of production clause.
III. ANALYSIS OF RECENT DECISIONS IN OKLAHOMA AND TEXAS
Both the Oklahoma and Texas Supreme Courts have rendered deci-
sions on the application of the cessation of production clause during the
secondary term.6" In French v. Tenneco Oil Co.,63 the lessee did not ob-
tain any production from the lease for four months. However, during
that time the operator tried to restore the production by various proce-
dures." The plaintiff argued that the lease should be terminated by the
terms of the cessation of production clause which included sixty days to
commence drilling operations. In granting this request, the supreme
court stated that: "Where the parties have bargained for and agreed on a
time period for a temporary cessation clause, that provision will control
over the common law doctrine of temporary cessation allowing a 'reason-
able time' for resumption of drilling operations."65 The court construed
58. 259 Ark. at -, 535 S.W.2d at 809.
59. 337 So. 2d 561 (La. Ct. App.), writ denied, 339 So. 2d 854 (La. 1976).
60. Id. at 564.
61. Id. at 565.
62. See, eg., French, 725 P.2d 275; Hoyt, 606 P.2d 560; Samano, 621 S.W.2d 580.
63. 725 P.2d 275 (Okla. 1986).
64. "These procedures included swabbing the well, blowing the well to the atmosphere, acidiz-
ing, injecting Dowell Versene, and pulling tubing, reperforating and sand fracturing." French, 725
P.2d at 276.
65. Id. at 277. (emphasis added) (quoting Hoyt, 606 P.2d at 563.)
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that the cessation of production clause is applicable during a temporary
cessation. Note that the word "temporary" is not included in the cessa-
tion of production clause. The supreme court read this word into it.
However, the foregoing analysis shows the appropriate meaning of "ces-
sation" should be a permanent cessation rather than a temporary
cessation.
In French, the court used the legal precedent of Hoyt v. Continental
Oil Co.66 In Hoyt, the operator did not produce gas in paying quantities
for fourteen months of the lease." The lease included a cessation of pro-
duction clause. In terminating the lease, the supreme court stated that:
If... production does not cease entirely but does cease to be in paying
quantities, there may or may not be such a cessation of production for
purposes of the cessation of production clause, depending upon
whether or not the effect is to modify the habendum or drilling
clause.... [Thus, if] the primary term has expired and the effect of the
[cessation clause] is to modify the habendum clause... [,] there is a
cessation of production if the habendum clause requires production in•68
paying quantities and such requirement is not met.
The court construed correctly the word "production" in the cessation of
production clause to mean production in paying quantities. However,
the court also determined that the meaning of cessation should be a tem-
porary cessation 69 rather than a permanent cessation.70
In Samano v. Sun Oil Co. 7 the Texas Supreme Court construed the
cessation of production clause against the lessee in arriving at the result.
The habendum clause in the lease read in part:
[T]his lease shall remain in force... as long THEREAFTER as oil,
gas or other mineral is produced from said land, . . . or as long
THEREAFTER as Lessee shall conduct drilling or re-working opera-
tions thereon with no cessation of more than sixty consecutive days
until production results, so long as any such mineral is produced.72
During the secondary term, production had stopped for a period of sev-
enty-three days before Sun Oil Company took any action.73 The supreme
court reasoned that the word "thereafter," during the secondary term,
66. 606 P.2d 560 (Okla. 1980). Incidentally, the French and Hoyt decisions are written by the
same justice- Justice Hargrave.
67. Id. at 562.
68. Id. at 563.
69. Id.; French, 725 P.2d at 277.
70. See supra note 53 and accompanying text.
71. 621 S.W.2d 580 (Tex. 1981).
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modifies the habendum clause by the cessation of production clause.74
Therefore, when the production stopped temporarily, the lessee had to
commence drilling or reworking operations within sixty days. Because
the lessee failed to do so, the lease terminated.75
The Texas Supreme Court used a strict construction of the clause to
arrive at its result.76 Although the habendum clause did not explicitly
state whether the cessation had to be temporary or permanent, the court
used a strict meaning of the word "produced," and assumed that when
the production stopped, the sixty-day period in the cessation clause be-
gan. The court also stated that the temporary cessation doctrine was not
applicable in this case.77
In reaching this decision, the court used the legal precedent estab-
lished in Sunray DX Oil Co. v. Texaco, Inc. 78 The Texas and Oklahoma
supreme courts also quote Wainwright v. Wainwright,79 Sullivan & Gar-
nett v. James,80 and Clifton v. Koontz8 in arriving at their decisions in
Samano and Hoyt respectively. However, these cases can be distin-
guished from Samano and Hoyt.
In Sunray, the production stopped because of the exhaustion of pri-
mary reserves.8 2 The court correctly ruled that it was a permanent cessa-
tion.83 In Wainwright, although the cessation of production was
temporary, due to the operator's imprudence, the court deemed the ces-
sation to be a permanent one.84 In both Sullivan85 and Clifton,86 the
74. Id. at 582.
75. Id. at 584.
76. Id.
77. Id.
78. 417 S.W.2d 424 (rex. Civ. App. 1967), writ ref'd n.r.e.
79. 359 S.W.2d 628 (Tex. Civ. App. 1962), writ ref'd n.r.e.
80. 308 S.W.2d 891 (Tex. Civ. App. 1957), writ refd n.r.e.
81. 160 Tex. 82, 325 S.W.2d 684 (1959).
82. Sunray, 417 S.W.2d at 428. In distinguishing a temporary cessation from a cessation as a
result of a gradual decline, the court recognized that a continuous production from a lease is not
possible due to breakdown of equipment, workover operations, and other correctional remedies.
However, this type of cessation is different from a cessation of production as a result of gradual
decline (which indicates the exhaustion of primary reserves). Id.
83. See supra note 37 and accompanying text.
84. Wainwright v. Wainwright, 359 S.W.2d at 629-30 (Tex. Civ. App. 1962), writ ref'd n.r.e.
In this case, the lessee had voluntarily shut down the production for more than ninety days. The
lease contained a clause that the lessee had a duty to start drilling operations within ninety days, if
the production ceases from any cause. The court stated that the operator acted imprudently in
shutting down the well. In the analysis, the court stated that if the cessation is held temporary, a
good well may be shut down for unlimited time, and an imprudent operator may refuse to produce
without danger of loosing the lease.
85. Sullivan & Garnett v. James, 308 S.W.2d at 893 (Tex. Civ. App. 1957), writ refd n.r.e.
86. Clifton v. Koontz, 160 Tex. at -, 325 S.W.2d at 692.
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courts stated that the production in paying quantities has to be ceased
over a reasonable period. Because a prudent operator will not be able to
produce from these leases, the courts will deem the cessation to be a
permanent one. 7 In all these cases, the courts applied the cessation of
production clause only after the leases had stopped producing perma-
nently. In contrast, the courts in Hoyt,"8 Samano, 9 and French90 con-
strued the cessation of production clause to mean that even if the
production ceases temporarily, the lease may terminate if the lessee did
not take appropriate action within the period stated in the cessation of
production clause.
The only cases which support the rationale advanced in Hoyt and
Samano are Woodson Oil Co. v. Pruett,9" Haby v. Stanolind Oil and Gas
Co.,92 and Greer v. Salmon.93 However, Woodson and Greer can be dis-
tinguished from Samano and Hoyt. In Woodson, the facts reveal that the
court applied the cessation of production clause only after the production
had ceased permanently.94 In Greer, although the cessation of produc-
tion was temporary, the operator's imprudence resulted in a permanent
cessation of the production.9" Unfortunately, in both Woodson and
Greer, the courts' reasoning did not explicitly state that the cessation of
production was permanent. Instead, the courts seemed to apply the ces-
sation of production clause even after the temporary cessation of produc-
tion.96 In Haby, however, the court strictly construed the cessation of
production clause and applied it after a temporary cessation of produc-
87. In Clifton, the Texas Supreme Court stated that the cessation of production should be es-
tablished first; the test being what a reasonably prudent operator would do under given circum-
stances. If the prudent operator stops producing, the cessation is permanent, and the well has
stopped producing in paying quantities. By virtue of the cessation clause, the lessee has the stated
"grace" period to commence reworking or drilling operations. Id. at _, 325 S.W.2d at 690-91.
88. Hoyt v. Continental Oil Co., 606 P.2d 560 (Okla. 1980).
89. Samano v. Sun Oil Co., 621 S.W.2d 580 (Tex. 1981).
90. French v. Tenneco Oil Co., 725 P.2d 275 (Okla. 1986).
91. 281 S.W.2d 159 (Tex. Civ. App. 1955), writ ref'd n.r.e.
92. 228 F.2d 298 (5th Cir. 1955).
93. 82 N.M. 245, 479 P.2d 294 (1970).
94. Woodson, 281 S.W.2d at 162. In quoting an expert witness, the court noted that: "[T]he
well 'was completely dead' in February, 1953, when the workover crew was there, that the fact that
there was a small amount of gas from the well after the swabbing ... would indicate... that the well
was completely dead .... Id. at 162-63 (emphasis added).
95. Greer, 82 N.M. at _, 479 P.2d at 295. The facts of the case reveal that "[flrom October
1956 until June 1960, except for 7 MCF produced in May 1958, no gas was produced into the
pipeline of the purchaser,... as a result of a leak in the flow line .... The leak was discovered in
May 1960 .... " Id. Although the court does not explicitly state so, a period of four years to
discover a gas leak indicates an imprudent operation.
96. See Woodson, 281 S.W.2d at 164; Greer, 82 N.M. at -, 479 P.2d at 297. In Greer, the court
quotes Hazlett's article in support of its decision. Id. at -, 479 P.2d at 297. See also supra note 48
and accompanying text (concerning temporary cessation).
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tion.9 7 The temporary cessation had resulted because of government reg-
ulations.98 Haby has been criticized on the grounds that shutting down a
well in compliance with government orders was not the kind of cessation
contemplated by parties. 99
In sum, except for Haby, all of the previous decisions can be ex-
plained using the analysis of the cessation of production clause as dis-
cussed before. Unfortunately, these decisions did not explicitly state that
the application of the cessation of production clause was proper only af-
ter a permanent cessation. Instead, some courts apparently advocate the
principle that the cessation of production clause can be applied even after
a temporary cessation."° This principle was used by the supreme courts
of Oklahoma and Texas in reaching their recent decisions.' ° 1
Fortunately the Texas Court of Civil Appeals reached a decision
different from Samano. In Shelton v. Taylor,'0 2 the production had
ceased temporarily due to mechanical failure of the lifting pump. The
court quoted from the lease that contained a clause which stated in part:
If at the expiration of the primary term, oil, gas or other minerals [sic]
is not being produced ... but Lessee is then engaged in drilling or
reworking operations thereon, the lease shall remain in force for so
long as operations are prosecuted with no cessation of more than thirty
(30) consecutive days.'0 3
By upholding the trial court and deciding not to find the lease termi-
nated, the court stated that this clause was not applicable for a tempo-
rary cessation of production."° The court carefully distinguished the
formal setting in Samano from that in Shelton by stating that in Samano
the cessation of production clause "was in the same sentence as the lease
term's definition," whereas, the Shelton cessation of production clause
97. Haby, 228 F.2d at 305. The lease contained a provision which stated "if after discovery of
oil and gas the production thereof should cease from any cause, this lease shall not terminate if
Lessee commences additional drilling or re-working operations within 60 days thereafter." Id. In
strictly construing the clause, the court stated that the words "from any cause" included the cessa-
tion of production clause as a result of government regulations. Stanolind did not comply with the
clause because it failed to start drilling or reworking operations within 60 days. The court further
added that "additional drilling was economically impractical is no excuse" to Stanolind's noncom-
pliance. Id. at 306.
98. The facts of the case reveal that Stanolind Oil & Gas Co. did not produce any gas from
April 1, 1953 to January 1, 1954 as a result of order from Railroad Commission of Texas. However,
on January 1, 1954, Stanolind had secured an exception from the Railroad Commission order, and
subsequently started production. Id. at 301-02.
99. See Hazlett, supra note 48, at 251.
100. See supra note 96 and accompanying text.
101. See, eg., Hoyt, 606 P.2d at 563; Samano, 621 S.W.2d at 581.
102. 615 S.W.2d 912 (Tex. Civ. App. 1981).
103. Id. at 915.
104. Id. at 916.
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was located after the lease term was defined.' 5 This distinction was
rather superficial, because it already has been well established that the
cessation of production clause modifies the habendum clause during the
secondary term of the lease, no matter where the clauses are located in
the lease.10 6 However, the Texas Civil Court of Appeals, as a lower
court, had to distinguish Samano to avoid overruling the Texas Supreme
Court's decision.
IV. CONCLUSION
French v. Tenneco Oil Co., °7 Hoyt v. Continental Oil Co.,' 08 and
Samano v. Sun Oil Co. ' 09 stand out as isolated cases which construe the
cessation of production clause as applicable even after a temporary cessa-
tion of the production. In all three cases, the courts used strict rules of
construction to hold that if the temporary cessation of production lasts
longer than the stated period in the cessation of production clause, the
lease will terminate unless the lessee commences the required action. All
of the cases refer to several previous decisions as precedent.' 10 However,
a clear reading of the cases relied upon distinguishes them from French,
Hoyt, or Samano. All of those previous decisions held that the cessation
of production in paying quantities cannot be arbitrarily determined.
Rather, before the cessation of production clause is applied, it must be
established that production in paying quantities has permanently ceased.
The typical rule applied is the prudent operator's rule. Therefore, if the
production cessation is only temporary, but the operator acts impru-
dently, the cessation may be deemed permanent.
The reality of today's business requires that an operator be given a
fair opportunity to show that he has acted prudently in producing hydro-
carbons from the lease. For example, in the current oil crisis, if the oil
price was $15 per barrel during February and March of 1986, and if the
105. Id. at 915.
106. See, eg., Miami Oil Producers, Inc. v. Larson, 203 Mont. 225, ._, 661 P.2d 1260, 1262
(1983) (the habendum clause was in paragraph 2 of the lease; the cessation of production clause was
in paragraph 6); Greer v. Salmon, 82 N.M. at -, 479 P.2d at 295-96 (1970) (the habendum clause
was in paragraph 2; the cessation of production clause was in paragraph 8 of the lease); Sunray DX
Oil Co. v. Texaco, Inc., 417 S.W.2d at 426-27 (Tex. Civ.App. 1967) (the habendum clause was in
paragraph 3; the cessation of production clause was in paragraph 7). In none of the decisions did the
courts distinguish from other cases on the basis of the physical location of the cessation of produc-
tion clause within the lease document.
107. 725 P.2d 275 (Okla. 1986).
108. 606 P.2d 560 (Okla. 1980).
109. 621 S.W.2d 580 (Tex. 1981).
110. See, e-g., Hoyt, 606 P.2d at 563; Samano, 621 S.W.2d at 581.
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associated production cost was $15.50 from a particular well, the deci-
sions in Hoyt and French require that the lessee start drilling or rework-
ing operations in April to save the lease. 11 However, a prudent operator
may wait longer under the current fluctuating market conditions. There
are hundreds of marginal wells in Oklahoma and Texas whose profitabil-
ity depends entirely upon the price of a barrel of oil." 2 When oil prices
are so low that the well may not be producing in paying quantities, a
11. Crude oil prices have varied over a wide range during the last year. The monthly spot
prices of a barrel of West Texas Intermediate crude in an international market are listed in the
following table to highlight the fluctuations.













See OIL AND GAs J., Energy Database (October 23, 1986). The prices quoted here are based on the
monthly average basis. During each month, the spot prices varied widely. In the same period, the
average oil prices in Oklahoma and the neighboring states varied over a wide range as well. The
average crude prices in Oklahoma and its neighboring states are listed below.
Oil Price, $bbl
Month/yr Okla. Kan. Ark. Texas New Mexico
Avg. '85 26.27 25.33 25.82 26.80 25.64
Jan. '86 25.20 24.13 24.22 25.77 24.79
Feb. '86 18.00 18.72 16.59 19.75 18.51
March '86 13.55 13.03 13.49 14.57 13.02
See: 84 OIL & GAS J. 40 (June 30, 1986).
This unprecedented drop in the price of oil was unexpected to the entire oil industry. As a
result of the price decline, many wells which had been profitable, became unprofitable, and were
forced to shut down. Phillips Petroleum Co., for example, shut in about one thousand oil producing
wells at which operating costs exceeded revenue from production; most of the wells are in
Oklahoma; more than three hundred in the Burbank field in Osage County. Similarly, UNOCAL
Corp. shut-in four hundred twenty five unprofitable wells in California and other states. See: 84 OIL
& GA J. NEWSLETTER (May 5, 1986).
112. The term "stripper well" refers to an oil well producing less than ten barrels of oil per day.
As the price of oil decreases, these wells become unprofitable. As a result, some wells have to be shut
in to minimize losses. It should be noted, however, that if the price of oil increases, these wells can
be produced profitably (or in paying quantities).
Stripper wells accounted for approximately 15 percent of the total U.S. production during 1984.
However, as the price of oil plunged, so did the production from stripper wells. The following table
illustrates the dramatic effect oil price has on production from stripper wells.
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prudent operator could be one who stops production. The lapse in pro-
duction could then be attributed to a temporary attempt to minimize
losses. If the oil prices rise again, the operator will start the production in
a profitable manner.
By construing the cessation of production clause to require the oper-
ator to act prudently, both parties to a lease would be given a fair oppor-
tunity to exploit the hydrocarbons. If the production from a given
formation ceases, the entire benefit of a lease can be developed by al-
lowing the lessee to explore further without fear of lease termination. At
the same time, by using the prudent operator's standard, the lessee would
not be allowed to take undue advantage of the lessor. Some states have
adopted the prudent operator standard.11 Oklahoma1 14 and Texas,
1 15
however, have not. Ironically, Oklahoma and Texas were the first states
whose courts ruled that the word "production" in the habendum clause
means "production in paying quantities." 1 6
The future of leases containing the cessation of production clause
does not look promising in Oklahoma or Texas. It has been suggested
that the word "production" should be replaced by "total production" in
this clause.117 However, this construction would not have saved the lease
terminated in French."'8 Although a well may be shut-in for a two
month period, it does not necessarily follow that the cessation is a perma-
nent one. The well may stop producing "totally"; however, by workover








As the oil prices dip below $15.00, the production from these wells declines sharply.
Most of these wells are located in Oklahoma, Texas, and Kansas; 56 percent of U.S. stripper
well production comes from these three states. Consequently, with the decrease in the price of oil,
these three states are affected significantly by the loss of production from the stripper wells. See 38 J.
PETROLEUM TEcH. 740 (July 1986).
113. See, eg., Wilson v. Talbert, 259 Ark. 535, 535 S.W.2d 807 (1976); Huhn v. Marshall Explo-
ration, Inc., 337 So. 2d 561 (La. Ct. App.), writ denied, 339 So. 2d 854 (La. 1976); see also Miami Oil
Producers, Inc., v. Larson, 203 Mont. 225, 661 P.2d 1260 (1983).
114. See, eg., Hoyt v. Continental Oil Co., 606 P.2d 560 (Okla. 1980).
115. See, eg., Samano v. Sun Oil Co., 621 S.W.2d 580 (Tex. 1981).
116. See, eg., Henry v. Clay, 274 P.2d 545 (Okla. 1954); Garcia v. King, 164 S.W.2d 509 (rex.
1942).
117. See Lowe, supra note 7, at 186.
118. French, 725 P.2d at 276.
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operations, it may be brought back to producing in paying quantities.
Therefore, the word "total" cannot be equated to "permanent." With
the inclusion of the word "total," the lease may become more specific
and thus may be unintentionally terminated.
One alternative which has been suggested is to replace the word
"cessation" in the cessation of production clause with "permanent cessa-
tion." For example, a typical clause may read: "If after the expiration of
the primary term... production shall cease permanently from any cause
... [the] lease shall not terminate... provided lessee resumes drilling or
reworking operations within sixty days." By inserting the word "perma-
nently," the lease expressly repudiates the word "temporary." There-
fore, even using a strict construction, the plaintiff seeking lease
termination will have to show that the production has permanently
ceased. Even using the word "permanent," the temporary cessation doc-
trine may still be invoked. Thereby, the courts will not be able to use
temporary cessation to terminate the lease.
A second alternative which may avoid a premature termination of
the lease is to make an attempt to distinguish between French, Hoyt,
Samano, and other cases. Tenuous reasoning may be used to show that
the production in paying quantities had ceased in the factual situations of
the three cases, and that therefore the cessation of production clause
came into effect. After distinguishing these cases, the cases in other
states should be argued persuasively to indicate the true meaning of the
clause.
A third and better alternative to avoid termination of a lease may be
to persuade the courts to allow the intentions of the parties to govern.
No oil or gas well produces hydrocarbons continuously and most wells
require corrective operations from time to time. During these times, the
well may not produce or may produce in smaller quantities. However, a
prudent operator will continue to operate the well. Both the lessee and
the lessor have engaged in a business transaction to make a profit. Unless
the lessee operates the well for speculative purposes, he should be given
every opportunity to show that the cessation of production was a tempo-
rary one, and that the well, over a reasonable period of time, will produce
in paying quantities. The current oil crisis will lead to a premature ter-
mination of several oil and gas leases if the cessation of production clause
is strictly applied as it was in the cases of French and Samano. Practical
considerations such as the amount of capital already invested or the po-
tential for development of previous formations dictate that, once produc-
19871
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ing, oil and gas leases in the secondary term should remain in effect as
long as the operator acts in a prudent manner.
Mohan Kelkar
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